
 

 

  
 
September 7, 2021 
 
Laurie Bodenheimer                                                  Ali Khawar                                                
Associate Director                                                     Assistant Secretary 
Healthcare and Insurance                                         Employee Benefits Security Administration 
Office of Personnel Management                U.S. Department of Labor 
              
Douglas W. O’Donnell               Xavier Becerra 
Deputy Commissioner               Secretary 
Services and Enforcement                          U.S. Department of Health and  
Internal Revenue Services                Human Services 
 
Mark J. Mazur                                
Acting Assistant Secretary                 
Department of Treasury                                              
Washington, DC 20515     

 
Subject:   Requirements Related to Surprise Billing; Part I 
 

Dear Ms. Bodenheimer and Mr. O’Donnell, Mr. Mazur, Mr. Khawar and Mr. Becerra:  
  
On behalf of our 129 member hospitals and health systems, the Minnesota Hospital Association 
(MHA) thanks you for the opportunity to comment on the first set of regulations implementing 
the No Surprises Act. Minnesota hospitals and health systems strongly support protecting 
patients from gaps in their health care coverage that may result in unanticipated medical bills, 
and we look forward to working with you on implementing these critical protections.    
  
MHA generally supports the recommendations and detailed comments submitted by the 
American Hospital Association (AHA). Rather than duplicating AHA’s analysis and suggestions, 
MHA’s comments will focus on the topics of most concern to Minnesota’s hospitals and health 
systems. Some of MHA’s comments may differ or be more nuanced positions from those 
conveyed by the AHA.  
  
Specifically, we are providing comments and recommendations in the following areas:  
  

1. Network adequacy concerns  
2. Patient cost-sharing and qualifying payment amount (QPA)  
3. Interaction with state law  

  
1. Network adequacy concerns  
 
The primary objective of the No Surprises Act is to reduce instances where patients face 
unexpected medical bills because they received care from an out-of-network provider either as 
a result of an emergency or because they could not have been expected to reasonably 
know the network status of the provider. To achieve this, the law established protections against 
balance billing in certain scenarios. However, throughout the process leading to the passage of 
the No Surprises Act, there was a broad stakeholder agreement that network participation, 
where possible, was the best solution to prevent out-of-network billing from the outset. 
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Congress worked carefully to craft a solution that would not inadvertently disrupt network 
participation. Such disruption could occur if plans and issuers are able to pay less for 
services under the provisions of the No Surprises Act than by contracting at commercially 
reasonable rates with providers and facilities. Therefore, Congress avoided solutions like setting 
a benchmark payment rate that could financially reward plans for not contracting with certain 
types of providers.   
 
While safeguards in existing laws and regulations related to network adequacy prevent plans 
and issuers from relying entirely on the No Surprises Act, these protections are far from 
comprehensive. Indeed, no network adequacy requirements apply to plans regulated under the 
Employee Retirement Income Security Act (ERISA), and the requirements on fully insured 
health plans often do not address several critical provider types, including anesthesiologists, 
radiologists, and laboratories. These gaps in network adequacy standards directly contributed to 
where we are today by enabling plans and issuers to exclude many ancillary providers from 
their networks and instead push the responsibility of coverage directly onto patients.   
 
However, our concerns regarding inadequate networks are not limited to just the 
financial implications for patients. Inadequate provider networks also undermine 
patients’ access to care and create coordination of care challenges for their providers. 
Specifically, inadequate networks make it harder for patients to find providers who will 
accept their coverage. Once they do, the primary provider may find insufficient providers in the 
network for referrals. This can leave the patient saddled with the responsibility of finding a 
downstream provider whose services they can afford, and this provider may have no history or 
mechanism for routine collaboration on patient care with the primary provider. 
   
These risks will continue to exist even once the No Surprises Act provisions go into effect. The 
law does not address every instance of out-of-network care, nor does it address cases in 
which plans or issuers label a provider as “in-network” but then fail to cover medically 
necessary services delivered by that provider, a form of network inadequacy not fully accounted 
for in existing rules. In this very regulation, the departments called out such troubling behavior 
on the part of some plans and issuers as it relates to denying emergency services. 
   
Hospitals and health systems strongly support network-based coverage where the rules for 
coverage and enrollee out-of-pocket costs are clearly established, and where regulators ensure 
adequate access points to care. We continue to believe that the best way to protect patients 
from surprise medical bills is to ensure that every form of comprehensive coverage – including 
plans regulated under ERISA – are subject to strict network adequacy rules. Therefore, 
we strongly encourage the departments to ensure that the No Surprises Act is implemented to 
improve the adequacy of networks. Specifically, we urge you to:   
 

• Not tilt the independent dispute resolution process (IDR) in favor of plans and issuers by 
 overly weighting the qualifying payment amount as a factor for consideration;   
• Strengthen existing network adequacy rules through regulation where possible; and   
• Work with Congress to establish network adequacy requirements where they do not 
 currently exist (i.e., ERISA).  

  
2. Patient Cost Sharing and Qualifying Payment Amount: 
 

MHA supports the approach taken in the No Surprises Act of establishing a 
methodology for determining patient cost-sharing that does not rely on a final reimbursement 
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determination between the plan or issuer and the provider or facility, as well as counting this 
cost-sharing toward any in-network deductible or out-of-pocket maximums. Specifically, cost-
sharing is based off the amount determined by an applicable All-payer Model Agreement; the 
amount determined under applicable state law; the qualifying payment amount (QPA, as defined 
below); or the billed amount, if less than the QPA.   
 

Methodology for Calculating the QPA:  
 

The No Surprises Act created the QPA for two purposes: to calculate patient cost-sharing and to 
serve as one of the factors for consideration by the arbiter in the IDR process, which will 
be established in future regulation. The statute defines the QPA as the plan’s or issuer’s median 
in-network rate for 2019 trended forward. In the case of a September 1, 2021, self-insured 
group health plan, the administering entity may be treated as the issuer for purposes of these 
provisions.   
 

The regulations address several factors that will determine how the QPA is calculated. These 
include:   
 

• Defining terms such as: the type of contract (e.g., single case agreement, rental 
 networks), the insurance market (e.g., individual market, small group market, large group 
 market), the geographic region, “same or similar service,” “same or similar specialty,” 
 and facility type;   
• How to trend the QPA forward; and   
• How to account for contracts using value-based payment methodologies or where 
 services are reimbursed on a per-unit basis, such as anesthesia.   

  
Issuers must have at least three contracted rates to complete the calculation. Where that is not 
possible, such as when an issuer does not have sufficient contract data for a given service or 
the plan is new, the regulations outline a process for using information from independent claims 
databases that meet certain standards to generate a calculation. The departments also address 
situations where entirely new service codes are created and for which neither the issuer nor an 
independent database would have adequate data to calculate the QPA. Finally, the departments 
address what information issuers must share with providers regarding calculation of the QPA.   
 
MHA is concerned that stakeholders cannot fully assess 
the methodology for determining the QPA without understanding the extent of how it will 
be used. As we will discuss in more detail below, the departments made 
decisions regarding the QPA methodology to drive the QPA as low as possible (for example, by 
excluding case rate agreements). While we appreciate and strongly support 
an objective of lowering patient cost-sharing, this decision could impact more than just patient 
cost-sharing. In particular, an inappropriately low QPA could substantially impact access to care 
if it is given prominence in the IDR process. MHA urges the departments to release the 
regulations governing the IDR process as quickly as possible 
and solicit additional comments on the QPA methodology once stakeholders fully 
understand its use.   
 

In addition, we urge the departments to recognize that the objective of driving down patient cost-
sharing may be at odds with achieving fair and reasonable reimbursement for 
providers. To accomplish both objectives, we recommend the following: 1) clarify in the 
regulations that the QPA is not to be used by plans and issuers as the initial payment 
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rate unless both the plan or issuer and the provider or facility agree to it through 
negotiation, and 2) refrain from overly weighting the QPA in the IDR process, as the 
median in-network payment has no relationship to what an out-of-network provider 
should get paid. With these modifications, the departments can lower patient cost-sharing 
while not disadvantaging providers in the IDR process, resulting in further reductions in the 
scope of provider networks as health plans and issuers choose to rely on the No Surprises Act 
provisions rather than contract with providers.   
 

3. Interaction with state law: 
 

In general, the law and regulations apply to all forms of comprehensive group and individual 
market commercial coverage except in instances where states have surprise medical billing 
protections in place for state-regulated plans. The interaction between federal requirements and 
state law is particularly important and complicated. MHA and AHA recommend that the 
departments more clearly articulate when state laws apply, as well as modify the 
regulations to disallow a split process (where a single episode of care may be subject to 
both state and federal laws). In these instances, only one set of policies should prevail, 
and we recommend that the departments apply the federal protections and related 
policies.   
  
Permitting both state and federal laws to apply to a single episode of care will not be 
operationally feasible. To illustrate this, we rely on one of the examples provided in the 
regulation in which a patient in a state-regulated health plan receives both emergency and post-
stabilization services from an out-of-network facility. The care is provided in a state that has 
balance billing protections for emergencies services only and not post stabilization services. The 
regulations require the state’s balance billing protections and reimbursement policies to apply to 
the emergency services and the federal government’s protections and reimbursement policies 
to the post-stabilization services.   
  
This scenario would result in substantial patient confusion and potentially double the 
administrative cost and burden for plans, issuers, providers, and facilities. While not an 
exhaustive list, the following are some of the operational concerns we have with this approach:   
 

• The patient will receive multiple disclosure forms and providers must be prepared to 
 explain how the two different policies may interact.   
• Plans and issuers must calculate cost-sharing in two different ways, doubling their 
 burden.   
• A provider or facility seeking to challenge the total payment amount must engage in two 
 separate processes.   
• The patient’s cost-sharing is determined without regard for the final payment amount by 
 the plan or issuer for the post-stabilization services, but their cost sharing could change 
 after a dispute for the emergency services, if permitted by the state. In fact, we question 
 whether a state’s law would even be deemed sufficiently comprehensive if it allowed for 
 patient cost-sharing to change after reimbursement was determined.   

  
We urge the departments to apply the federal protections and requirements in any 
instance where an episode of care spans both state and federal policies. In addition, we 
note that not all potential scenarios are addressed in the rule. For example, the rule and the 
separate notice and consent standard form say that if a state law conforms to the No Surprises 
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Act requirements, then the state’s notice and consent law could prevail. Providers and facilities 
are not in a position to evaluate a state’s compliance with the federal statute.   
  
At a minimum, we recommend that the departments work with the National Conference of 
State Legislatures, the National Governors Association, and the National Association of 
Insurance Commissioners in developing guidance to states, plans and issuers, and 
providers and facilities on the interaction of state and federal laws. Such guidance could 
include a crosswalk of state law and the federal provisions and definitively identify where a 
provider or facility should (or must) rely on state law. In addition, we strongly urge enforcement 
discretion while questions remain about which jurisdiction prevails, for example, if an important 
deadline is missed due to confusion about whether state or federal law applies.  
  
As always, we appreciate the opportunity to comment on proposed regulations that affect MHA 
members. If you have any questions, please feel free to contact me at (651) 659-1415 
or jschindler@mnhospitals.org.  
 
Sincerely, 
 

 
Joseph A. Schindler 
Vice President, Finance Policy & Analytics 
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